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Main findings and policy recommendations:

 The concept of genocide

•	 There are important differences between legal and non-legal definitions. Be aware of how genocide 
is defined when receiving and evaluating warnings of genocide.

•	 The legal definition in the Genocide Convention is poorly suited for monitoring, early warning and 
prevention purposes. Therefore, do not reject a genocide warning because the legal definition of 
genocide is not fulfilled. 

•	 For the purpose of monitoring, early warning and prevention, non-legal definitions of genocide are 
important. 

•	 Keep in mind that there is a wide variety of alternative definitions and that there is no agreed-upon 
alternative definition in the academic or advocacy community.

Pros and cons of applying the genocide term

•	 Definitions of genocide that focus on gradual escalation, radicalization and the role of the state 
structure carry important insights about how human rights abuses escalate to mass violence. 

•	 Although diplomats may avoid the term genocide, the insights from the field of genocide studies 
should be applied to the work against human rights abuses. 

•	 Applying the term genocide to ongoing human rights abuses carries risks. Avoid endless quarrels 
over legal definitions and political stalemates resulting from one side of a conflict feeling unfairly 
singled out as genocide perpetrators. 

•	 Consider whether terms such as severe human rights abuses, atrocity crimes or crimes against 
humanity may prove just as useful and less confrontational.

The Rohingya in Myanmar

•	 Applying the legal definition of genocide to the situation for the Rohingya probably implies 
stretching the term too far.

•	 Using the confrontational genocide term is probably best avoided as long as the main diplomatic 
goal is to get access for humanitarian aid on the ground.

•	 The non-legal analysis of genocide as a process shows that the escalation and radicalization that 
usually precede genocides have already taken place in Myanmar. 

•	 The Rohingyas’ situation underlines the importance of using the SDGs as a momentum for 
improving the plight of minorities, and the potential link between living conditions, extreme 
marginalization and genocide.

•	 The non-legal analysis of the question of genocide in Myanmar clearly shows that the situation 
should be monitored closely, and that international attention and pressure must be sustained.

•	 The increasing violence and militarization of the conflict during October and November 2016 must 
be followed closely. The previous genocide warnings underline the severity of the recent escalation.
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Myanmar and the genocide debate: Why definitions matter

The genocide debate in Myanmar 
(Burma)
How do advocacy groups apply the term genocide 
in Myanmar, and does it matter? Despite the 
development in international human rights 
of concepts such as crimes against humanity, 
atrocity crimes1 and responsibility to protect, 
the term genocide still carries particular political 
and legal weight. Use of the term implies 
strong denouncement of perpetrators and 
correspondingly strong sympathy for the victims.2 
The Convention on the Prevention and Punishment 
of the Crime of Genocide (the Convention) requires 
all states to “prevent and punish” genocides.3 
The term is particularly powerful in calls for 
action to intervene in ongoing conflicts, and is 
often avoided by policymakers for the very same 
reason.4 It is striking that the term continues to 
be used by policymakers and advocacy groups 
alike, despite the decreasing legal necessity for 
the term genocide for purposes of prevention 
and punishment. The continued use of the 
term requires policymakers to understand its 
implications. Not all definitions of genocide are the 
same.

In Myanmar, the Muslim Rohingya minority 
has suffered severe human rights abuses and 
increasingly dire living conditions over several 
years. The repression of the Rohingya peaked in 
2012 with communal violence and widespread 
displacement, and again in 2015 with a massive 
boat refugee crisis in the Indian Ocean.5 This report 
will not investigate empirically the situation for the 
Rohingya, but will show how monitors of human 
rights abuses have applied the term genocide to 
the situation in Myanmar. Specifically, this report 
analyzes two warnings of genocide that were 
issued in 2015.6 These warnings were based on 
different definitions of genocide: one legal, and one 
sociological. 

This report will illustrate the importance of a 
sound understanding of the different definitions 
of genocide when assessing warnings issued by 
advocacy groups or other monitors. Specifically, 
this report will show that for the purpose of 
monitoring, early warning and prevention, the legal 
definition given in the Convention7 is insufficient. 
The legal definition requires a special genocidal 

intent, which is difficult to document before the 
atrocities have taken place. There are several non-
legal definitions of genocide. The one analyzed 
in this report focuses on the steps leading up to 
genocide. This definition is useful for analyzing 
genocide risks and for issuing warnings, but it 
differs significantly from the legal definition, and 
does not trigger the international legal obligation 
to prevent and punish those responsible. 

First, this report will place the analysis of the 
Rohingya in Myanmar within the broader picture of 
marginalized minorities. Today, minorities are often 
marginalized economically, culturally and politically, 
and their fate must be addressed if the world is 
to live up to the pledge for the UN Sustainable 
Development Goals (SDGs) that “no one will be left 
behind”.8 Second, the report will give an overview 
of the situation for the Rohingya. Third, the report 
will address the issue of genocide. This report will 
not assess whether genocide is occurring or might 
occur, but rather show how the warnings issued 
by advocacy groups have relied on very different 
definitions of genocide. To conclude, the report 
asks whether there is a tension between early 
warning advocacy and legal post-facto analysis, and 
whether it is always wise, for the sake of genocide 
prevention, to appeal to the Convention. 

The relevance of “genocide”
When the Convention was drafted, the principle 
that individuals could be held criminally 
responsible for crimes committed against their own 
population in peacetime was groundbreaking. This 
radical development was only politically possible 
insofar as the scope of the Convention was narrow. 
The Convention would only target the most serious 
incidents of persecution. 

Other norms in international human rights 
law have developed and expanded with time, 
whereas the legal interpretation of the Convention 
seems more or less as conservative as at the 
time of its establishment. Expansion of the norm 
crimes against humanity has filled the gap in 
international criminal law created by the narrow 
definition of genocide. Crimes against humanity 
is now detached from warfare, the norm is not 
limited to specific groups, and it does not require 
special intent beyond ordinary criminal intent.9 
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For the purpose of criminal prosecution, the term 
crimes against humanity now covers all incidents 
of genocide, without further specification of group 
definition or special intent. 

The duty to prevent has been detached 
from the definition of genocide by political 
developments10, and interventions to protect 
civilian populations could just as well be justified 
with reference to crimes against humanity or ethnic 
cleansing, according to the responsibility to protect 
doctrine.11 Two core features of the Convention – 
prevention and punishment – seem to have lost 
their legal significance. Does this make the term 
genocide obsolete? 

In the realm of human rights advocacy and 
international politics, the concept of genocide is 
very much alive. For example, in March 2016, the 
US State Department issued a statement saying 
that the IS was committing genocide in Iraq and 
Syria. In 2004, Colin Powell declared that genocide 
was going on in Darfur, one decade after the 
US administration did what they could to avoid 
applying the term to Rwanda. There are no signs 
that the moral weight of the concept is losing 
ground. Due to the political and moral status of 
genocide as a crime, activists seem to prefer the 
term over the less complicated and wider-reaching 
crimes against humanity. When action is called for, 
no allegation arouses more international attention 
than that of genocide. The concept will live on, and 
advocacy groups, policymakers and diplomats must 
carefully consider its strengths and weaknesses, 
and how it is defined, when issuing or responding 
to genocide warnings. 

The broader picture: The 
marginalization of minorities
In November 2015, the adoption of the UN 
Sustainable Development Goals (SDGs) reshaped 
the international development agenda. The goals 
follow the Millennium Development Goals, and 
provide an important context for any current 
strategies against poverty and marginalization.12 
The preamble to the goals boldly states that “no 
one will be left behind”. Today, those left behind 
economically and politically are often minorities.13 
Furthermore, Goal 10 aims to “reduce inequality 
within and among countries”, and in target 10.2 
to “empower and promote the social, economic 
and political inclusion of all, irrespective of age, 
sex, disability, race, ethnicity, origin, religion 

or economic or other status”. The goals aim to 
“ensure equal access to justice for all” (target 16.3) 
and to “ensure responsive, inclusive, participatory 
and representative decision-making at all levels” 
(target 16.7). 

The statement that no one should be left 
behind, combined with the more specific targets 
regarding equality and justice, may provide 
momentum for addressing the plight of minorities 
in terms of both economic development and 
political marginalization. However, advocates of 
minority rights, such as Minority Rights Group, 
were disappointed that the SDGs lacked specific 
mention of ethnic, religious and linguistic 
minorities. This may diminish possibilities to 
improve the situation for minorities.14 Added to this 
is the problem that many countries do not have 
development data disaggregated specifically for 
minorities. 

The Rohingya people in Myanmar face the 
same challenges as many other minorities today, 
challenges which may lead to genocide or the 
risk of genocide under certain conditions. The 
Rohingya people have been subject to eruptions of 
violence, discriminatory legislation, appalling living 
conditions, denial of health care and emergency 
aid, and confinement in camps, coupled with 
deprivation of political rights, social stigmatization, 
and xenophobia. While political and economic 
developments in Myanmar are generally positive, 
the Rohingya minority has been increasingly 
marginalized. It is an extreme and vivid illustration 
of the importance of focusing on minorities 
in developmental policies. Their situation also 
illustrates the potential link between living 
conditions, political marginalization and genocide. 

The Rohingya in Myanmar: “The most 
persecuted people on Earth?”
The Economist asked this question in June 
2015. It is an illustrative example of the growing 
international concern for the Rohingya minority.15 
While the country went through a democratization 
process and prepared for the November 2015 
elections, international activists and journalists 
pointed to the potential genocide risk of this 
particularly vulnerable minority.16

The Rohingya Muslims in Myanmar live 
predominantly in Rakhine state, in western 
Myanmar bordering Bangladesh. The history 
of the Rohingya community in this area goes 



7

back centuries, but their status in Myanmar 
is disputed. In Myanmar, they are often called 
“Bengali”, referring to the view that they are 
illegal immigrants from Bangladesh.17 They have 
gradually been excluded from political life. In 
1982, a citizenship law stripped Rohingya of their 
citizenship and status as a national minority, 
but their representatives were still allowed to 
participate in politics. In the 1990s the situation 
for the Rohingya deteriorated, prompting a large 
flow of refugees to Bangladesh in 1991‒92. 
Legislation that separated Rohingyas from other 
citizens was enacted in the 1990s. In 1993, one 
township restricted Rohingya marriages, and since 
1994, Rohingya have not received birth certificates 
from the government. In 1997, travel restrictions 
were imposed on Rohingya in Sittwe town (the 
capital of Rakhine state), and in 2005 marriages 
and birth rates were restricted in Maungdaw 
township. Rohingya were, however, allowed to 
participate in the 2008 national referendum over 
the constitution. 

Exclusion of the Rohingya minority through 
legal means continued, and in 2012 a wave of 
violence between Buddhists and Muslims erupted 
in Rakhine state. During this violence, about 
147 000 people were displaced, the vast majority 
Rohingya. The displaced Rohingya are now living in 
wretched conditions in what observers have called 
detention camps and prison cities. Movement is 
heavily restricted, and food and medicine are in 
short supply. International relief agencies have 
been denied access. The Rohingya were stripped of 
their voting rights in 2015 and could not participate 
in the national elections in November 2015.18 

The legal discrimination against the Rohingya 
culminated with the “race and religion laws” 
promoted by extremist Buddhist monks and 
enacted by the parliament in 2015. The laws 
imposed nationwide restrictions on the Rohingyas’ 
religious freedom and on their right to marriage 
and childbirth. The dire living conditions in the 
camps and cities where they live, combined with 
severe restrictions on their movement and denial 
of access to food and medical aid, pose the most 
immediate threats to the physical integrity of the 
Rohingya. In addition to occasional outbursts of 
violence, the Rohingya have also been subjected to 
forced labour, sexual abuse and torture.

The level of attention shown for the Rohingya 
peaked in 2015 when a boat refugee crisis was 
widely reported internationally.19 Tens of thousands 

of refugees were left by their smugglers drifting 
around without food and water in the Indian 
Ocean, resulting from a prolonged crisis for the 
Rohingya living in Myanmar.20 Advocacy groups and 
high-profile news agencies warned of genocide 
against the Rohingya.21 

The poverty and marginalization of the 
Rakhine Buddhists in Rakhine state complicates 
the situation for the Rohingya. The Rakhine are 
the Buddhist majority in Rakhine state (there are 
approximately 2.1 million Rakhine and one million 
Rohingya), but they are a minority in Myanmar. 
Rakhine state is the second-poorest in Myanmar, 
and the Rakhine Buddhists also suffer the 
consequences of extreme poverty.22 Many Rakhine 
feel that their culture and identity is threatened. 
The Muslim Rohingya have become scapegoats, 
and animosity is fuelled by hateful agitation from 
extremist Buddhist monks.23 The Rakhine fear 
being swamped by Muslim extremist immigrants 
from Bangladesh, and many Rakhine leaders 
see themselves as protectors of Myanmar and 
guardians of Myanmar’s western border against 
Muslim immigrants. Much of Rakhine nationalism 
is expressed as blatant genocide propaganda.24 
This anti-Muslim agitation intensified during the 
democratization process.

During the democratization process, which 
culminated in the elections of November 2015, 
extremist Buddhists exploited this climate to ignite 
fear and repression of the Muslim minority. The 
problem with the elections was not so much the 
anti-Muslim sentiment among the major parties25, 
but the fear among politicians of being seen as 
pro-Muslim. The extremist Buddhist Ma Ba Tha 
movement aligned with the pro-military USDP 
party in order to influence the elections, and held 
the National League for Democracy party (NLD) 
hostage in an anti-Muslim climate. It was clear that 
any lenience shown towards the Muslims by the 
NLD would be exploited politically to secure votes 
for the outgoing pro-military party. The result was 
that the NLD removed all Muslim candidates from 
its lists, and Aung San Suu Kyi made no signs to 
address the plight of the Rohingya.26

During 2016, the government and Buddhist 
leadership denounced the extremist monks and 
their anti-Muslim rhetoric. Further, the government 
set up a commission led by Kofi Annan, to look 
into the conflict in Rakhine. However, reports of 
increased tension, violence, refugee flows across 
the Bangladeshi border, and deployment of police 
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and military troops during October and November 
2016 have replaced cautious optimism with 
renewed fear of escalation of the suffering of the 
Rohingya.

Is it genocide? Legal and sociological 
approaches
Two particularly thorough and important reports, 
issued in 2015 and based on extensive empirical 
analyses of the situation on the ground, warned 
of genocide against the Rohingya in Myanmar. The 
reports differ in their conceptualization of genocide. 
One applies the legal definition of the Convention, 
the other a non-legal, or sociological, approach. I 
will discuss the strengths and weaknesses of each 
approach, and show how different definitions of 
genocide affect the potential for monitoring, early 
warning and prevention.

In the realm of international politics – and for 
the purpose of generating action against genocide 
– the legal definition in the Convention serves as 
the reference point. The definition of genocide is a 
jus cogens norm, meaning that it is binding on all 
states, and above other laws, regardless of whether 
or not states have ratified it. However, documenting 
the crime of genocide while it is going on is 
inherently difficult. It is therefore useful to look at 
non-legal definitions that draw the attention to the 
gradual process leading up to genocide. 

The legal approach: The difficult 
question of intent 
The NGO Fortify Rights is a regional human rights 
watchdog based in Bangkok, and a central monitor 
of the human rights situation in Myanmar. Its 
report, published in cooperation with the Allard 
K. Lowenstein International Human Rights Clinic 
at Yale, applies a legal analysis to the question 
of genocide.27 The report reviews the most 
important elements of the Convention’s definition 
of genocide, namely the group element, the acts 
element, and the intent element. For a case to 
constitute genocide in the legal sense, all three 
elements must be documented.

Convention on the Prevention and Punishment of 
the Crime of Genocide, 9 December 1948

Article 1 
The Contracting Parties confirm that genocide, 
whether committed in time of peace or in time of 
war, is a crime under international law which they 
undertake to prevent and to punish. 

Article 2 
In the present Convention, genocide means any of 
the following acts committed with intent to destroy, 
in whole or in part, a national, ethnical, racial or 
religious group, as such: 
 
(a) Killing members of the group; 
(b) Causing serious bodily or mental harm to 
members of the group; 
(c) Deliberately inflicting on the group conditions of 
life calculated to bring about its physical destruction 
in whole or in part;  
(d) Imposing measures intended to prevent births 
within the group; 
(e) Forcibly transferring children of the group to 
another group.

Protected groups
Article 2 of the Convention 2 protects national, 
ethnical, racial and religious groups. These are 
often referred to as protected groups, and the 
categories often overlap. In the field of genocide 
studies, scholars often consider this group element 
too narrow. Many renowned genocide scholars 
have formulated their own definitions, particularly 
due to the omission of political and social groups in 
the legal definition. For the international tribunals, 
however, handling the group element has been  
relatively straightforward. The tribunals have 
interpreted this element flexibly.28 Victim groups 
are usually defined subjectively, by the perpetrators 
of genocide, rather than objectively in the sense of 
technically or scientifically. For example, although 
prior to the 1994 genocide in Rwanda one could 
argue that the Tutsi was not a separate ethnic 
group in anthropological terms, their identification 
as such in national identity cards and by the  
perpetrators determined their status as a protected 
group. 
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The report by Fortify Rights concludes that the 
Rohingya constitute a protected group under the 
Convention.29 This conclusion is uncontroversial. The 
group’s history can be traced to the ninth century. 
They share a distinctive language and they represent 
a religious minority in the country, although there 
are other Muslim minorities in the country as well. 
Most importantly, national and regional authorities 
see them as a distinct group.30 The government 
refers to them as Bengali (and more recently as 
Muslims), refusing to use the term Rohingya.31 No 
other group is referred to as Bengali in Myanmar, 
confirming the authorities’ view of them as a 
distinct group, although they are not allowed to 
call themselves Rohingya. Clearly, the Rohingya 
constitutes a protected group both in objective 
terms (a common and unique language, a common 
history) and subjective terms (they see themselves, 
and are seen by political authorities, as a distinct 
group).  

Acts of genocide
The report by Fortify Rights concludes that the 
Rohingya are exposed to conduct that fulfils the 
acts element of genocide. Such acts are committed 
by the government, police, military, and security 
forces. The report concludes that the evidence of 
this is “substantial and consistent”.32 Fortify Rights 
argues that the Rohingya have been the victims of 
acts enumerated in items a, b, c, and d, as defined in 
article 2 of the Convention (see text box p. 7).

Killings can be the result of direct acts as well as 
of unlawful omissions. Contrary to what Myanmar 
authorities asserted, Fortify Rights finds that not all 
killings since 2012 have been committed by local, 
civilian Rakhine. Myanmar’s police and army have 
been involved in killings.33 State security forces 
failed to intervene to stop killings, and have even 
participated themselves.34 The failure to intervene 
can constitute an act of omission and, thereby, 
responsibility for killing, according to case law.35 
Furthermore, the killings of Rohingya have not been 
investigated and no one has been prosecuted.

Serious bodily and mental harm can be caused 
by torture, rape, sexual violence, or inhuman or 
degrading treatment. The Rohingya in Myanmar 
have been subjected to torture by the Myanmar 
army and police. Torture has been used to force 
Myanmar to register as Bengali. There are several 
reports of widespread rape of Rohingya women by 
military and police forces.36

Conditions of life inflicted on a group can be 
calculated to bring about its destruction, including 
acts that would lead to slow deaths through, for 
example, starvation or denial of medical services. 
It can also include forced labour or expulsion from 
homes. The Rohingya have been subjected to such 
conditions. They have been forced to live in camps 
where they have been denied food and medical 
care, and where their freedom of movement has 
been restricted, so that they have been unable to 
alleviate their situation.37 Much of the destruction 
of homes has been carried out by mobs, but the 
police and military have reportedly participated 
or watched without intervening. Furthermore, 
the Rohingya have been denied food and medical 
aid from international agencies.38 Most Rohingya 
live outside camps, but their situation is usually 
not much better, sometimes worse. They are not 
allowed to leave their villages, and many are forced 
into unpaid labour.39 

Measures intended to prevent births have also 
been imposed on the Rohingya. They are subject to 
restrictions on marriages and on the number and 
interval of births. They must pay fees and bribes, 
often unaffordable, to obtain permission to marry, 
and they are not allowed to have more than two 
children.40

Fortify Rights concludes: “Substantial and 
consistent evidence suggests that the abuses against 
Rohingya fulfil the ‘act’ element of the crime of 
genocide”.41

It is beyond doubt that the Rohingya have been 
subject to extremely severe human rights abuses, 
probably among the worst in the world today. A 
word of caution is still advised when applying the 
Convention to severe human rights abuses and 
persecution. It is worth bearing in mind that the 
Convention’s drafters intended it to be narrow. 
Tribunals have interpreted it conservatively. When 
the Convention was adopted, cultural genocide 
was deliberately excluded, as were acts that today 
would be termed ethnic cleansing.42 Cases of ethnic 
cleansing or cultural genocide could be covered by 
the term crimes against humanity.43 In the Bosnia 
and Hercegovina case, the International Court 
of Justice (ICJ), which has the authority to settle 
disputes between states regarding genocide, stated 
that ethnic cleansing did not necessarily imply an 
attempt to destroy according to the Convention: 
“deportation or displacement of the members of a 
group, even if effected by force, is not necessarily 
equivalent to destruction of that group, nor is 
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such destruction an automatic consequence 
of the displacement”.44 This suggests a rather 
high threshold for considering acts to constitute 
genocide, legally speaking.

Although the Convention and the subsequent 
case law imply a conservative interpretation of 
the acts element, there is no explicit threshold. 
The Convention says nothing about the number 
of deaths required for genocide to have taken 
pace. Although the Convention refers to the 
destruction “in whole or in part” of groups, this 
does not refer to the result of genocidal policies, 
but rather to the intent. Interpreted literally, 
genocide can be committed if there is an intent to 
destroy a group “in whole or in part”, even if the 
result is that no one dies. However, application of 
the Convention by international tribunals points 
towards a conservative interpretation. In case 
law, there is a high threshold for acts to constitute 
genocide. According to case law, the part of a 
group destroyed, or intended for destruction, must 
be “substantial” or “significant”. On the other hand, 
the number of victims does not necessarily have to 
make up, for example, more than half of a group 
or even close to that. Notably, the International 
Criminal Tribunal for the Former Yugoslavia (ICTY) 
stated that the Srebrenica Muslims constituted a 
“substantial part” of Bosnian Muslims, although 
they made up a proportionally small part of the 
population as a whole.45 

Since few deaths due to the persecution of the 
Rohingya have been documented, the conclusion 
that the acts element has already been fulfilled 
might be interpreting the acts element too liberally. 
Relatively few Rohingya have been murdered, and 
the direct result of dire living conditions is difficult 
to measure. On the other hand, one can argue that 
the reference to the destruction of a “substantial” 
or “significant” part of a group, refers to the intent 
by perpetrators to destroy such a part of a group, 
and not to the result in terms of numbers. This 
leads to the most challenging aspect of applying 
the genocide definition: the element of intent. 

Genocidal intent
Article 2 of the Convention defines genocide as 
“acts committed with intent to destroy, in whole 
or in part, a national, ethnical, racial or religious 
group, as such”. 

The element of intent is the most difficult to 

prove, but it is also perhaps the one that makes 
the term genocide so powerful and unique. The 
element of intent says something about the 
particular motive behind the crime and what 
sets the crime apart from other mass atrocities: 
destruction based on group-identity. Acts of 
genocide are committed because of who the 
victims are.

There are two sides to the intent element. 
First, there is ordinary criminal intent; a killing is 
carried out knowingly or consciously.46 Second, 
and importantly, the Convention spells out a 
“special intent”, or a “genocidal intent”. The act in 
question is carried out with the intent to destroy 
a protected group.47 In an analysis of relevant case 
law, Bergsmo concludes that: “The relevant sources 
in international criminal law provide a firm legal 
basis for the conclusion that conscious desire is the 
special intent requirement for the international 
crime of genocide”.48 The acts listed above must 
be conducted because the victims belong to one of 
the protected groups, with the destruction of the 
group, in whole or in part, as a goal. 

For the purpose of early warning and genocide 
prevention, the intent element is particularly 
challenging. The Convention requires all states 
to “prevent and punish” genocide.49 However, in 
order to establish that genocide is – in the legal 
sense – occurring or is likely to occur, one has to 
demonstrate the presence of genocidal intent. This 
is extremely difficult, since few, if any, perpetrators 
will declare their intention to commit genocide. 
When the aim is genocide prevention, one cannot 
wait for a post facto trial or scholarly analysis. 
In the analysis of Myanmar policies towards the 
Rohingya, the report from Fortify Rights points 
to the interpretation of the intent element by 
international tribunals. Intent has to be inferred 
based on circumstances and context. Apart from 
obvious evidence such as explicit plans or policy 
statements, relevant contextual factors indicating 
genocidal intent could be “a racist climate in public 
opinion, public speeches, and private meetings”. 
Furthermore, the report points out that “the 
massive scale of prohibited acts against a protected 
group could itself demonstrate an intent to destroy 
a group”.50 The report finds that “the evidence 
available supports a conclusion that the Myanmar 
government and local actors have acted with the 
intent to commit genocide”.51 The report adds 
that the conclusion is tentative, but points to 
derogatory rhetoric, evidence that Rohingya are 
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specifically targeted, birth and marriage restrictions 
directed at the group, deprivation of necessary 
resources for the group, and the large scale of the 
atrocities.52 It is the totality of the political actions 
and expressions that indicate intent.

As argued above, no numeric threshold of 
victims applies for establishing genocide, as long 
as there is intent to destroy a group in whole or 
in part. However, since intent is so difficult to 
document, numbers become important. A high 
number of victims indicates intent. 

Again, the report from Fortify Rights seems 
to lean towards a liberal interpretation of the 
Convention. It states that the conclusion on intent 
is tentative. Genocide is considered the most 
serious international crime, and the requirement 
for documentation must be similarly strong. This 
is not only a normative principle; it was stated by 
the ICJ in the Bosnia and Hercegovina case, which 
required a “high level of certainty” for charges of 
genocide.53 Of course, this refers to legal charges 
invoking the responsibility to punish, but the report 
in question presents a legal analysis and should 
have taken into account the high threshold for 
genocide charges.

Although prevention is a central element 
of the Convention – it is even part of the 
Convention’s name54 – the Convention remains 
an inadequate tool for preventing genocide, 
since intent is almost impossible to document 
“with a high level of certainty” before it is too 
late. Therefore, in order to predict genocides 
before a group is exterminated, one is dependent 
on an understanding of the process leading up 
to genocide. Furthermore, the requirement of 
individual, special intent may be problematic 
because it may lead to an exaggerated focus on the 
motivation of the individual perpetrator. William 
Schabas, a legal authority in the field, explains: 
“The problem with such analysis is that it loses 
sight of the importance of the plan or policy of a 
state or analogous entity”.55 Genocide might be 
committed even though individuals in the hierarchy 
may not themselves have a genocidal intent.56 

In sum, there are two major problems with 
the intent element for the purpose of genocide 
prevention: it makes it difficult to warn against 
genocide before it takes place and it draws 

attention away from the organization and structure 
of genocide. For the purpose of monitoring, early 
warning and prevention, non-legal definitions are 
necessary.

The sociological approach: The gradual 
road to genocide
While William Schabas states that “Genocide is, 
first and foremost, a legal concept”,57 researchers 
in the field of genocide studies have produced 
an array of definitions that differ from the legal 
definition. The extensive report “Countdown to 
Annihilation: Genocide in Myanmar”, published 
by the International State Crime Initiative (ISCI) 
at the University of London, applies a concept of 
genocide as a gradual process of radicalization 
and escalation.58 The report concludes that “the 
systematic, planned and targeted weakening of 
the Rohingya through mass violence and other 
measures, as well as the regime’s successive 
implementation of discriminatory and persecutory 
policies against them, amounts to a process of 
genocide”.59 

The report applies a concept of genocide 
developed by Daniel Feiersten in Genocide as 
Social Practice, where he outlines genocide in six 
stages.60 The report presents genocide as a crime 
perpetrated to achieve a state’s organizational 
goal.61 Furthermore, the aim of genocide is to 
destroy social relationships and to establish new 
models of social relationships and identities among 
survivors. A key point is the destruction of identity, 
with or without physical annihilation. The process 
of genocide might last for decades.62 The contrast 
to the legal definition is evident from the outset, 
with the focus on state-level organization and 
destruction of identity rather than on annihilation. 
The report applies terms such as moral obligation, 
dehumanization and purification, all of them 
well known from psychological and sociological 
approaches to genocide.63 
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Stages of genocide: The Rohingya on the brink 
of extermination?

Genocidal stages 
1) Stigmatization (dehumanization, negative 

stereotyping, scapegoating, etc.)
2) Harassment, violence and terror (arrests, 

detentions, deprivation of rights)
3) Isolation and segregation (separation 

of a group socially, geographically, 
economically, politically, culturally and 
ideologically from the rest of society)

4) Systematic weakening (destruction 
through deprivation, malnutrition, lack 
of health care, torture, sporadic killings, 
humiliation and abuse)

5) Extermination (organized mass killings)
6) Symbolic enactment (denial – removal of 

the memory of victims).

The ISCI report applies Feierstein’s concept of 
genocidal stages to Myanmar.64  The report argues 
that we are witnessing the fourth stage of genocide 
against the Rohingya.65

Stigmatization and dehumanization has been 
going on for decades. A key event was the passing 
of a law excluding the Rohingya as an officially 
recognized ethnic minority in 1982. With this, 
the Rohingya lost their citizenship. Stigmatization 
and dehumanization are practised at all levels in 
society, from local communities in Rakhine state to 
the national government.66 The military has been 
instrumental in stigmatizing the Rohingya as illegal 
Bengali.67 A particularly vicious voice has been 
the extremist Buddhist monk Ashin Wirathu. The 
democratization process has led to uncertainty 
within the military, which has aligned politically 
with the monks and has thereby been tied to the 
extremist rhetoric. The military has used the monks 
to spread the message of fear and nationalism, and 
has tried to profit from it politically.68 

Harassment, violence and terror have also 
been going on for decades. It intensified with the 
violence in 2012 and resulted in tens of thousands 
of Rohingya fleeing by boat in 2015. Muslims in 
Myanmar are under surveillance by the state, 
and restrictions are imposed on marriage and 
childbirths.69 The ISCI report finds that the violence 
and killings of June 2012 were, at least partly, 
organized by Rakhine state authorities, and that 
security forces participated. About 200 people 
were killed. The ISCI calls the massacre “Rakhine 

state’s Kristalnacht”.70 
Isolation and segregation of the Rohingya have 

been enforced through the confinement of about 
140 000 Rohingya in camps, strict surveillance, 
and restrictions on freedom of movement for 
most of the Rohingya population. The ISCI report 
describes the camps and cities where Rohingya 
live as detention camps and prison villages.71 The 
Rohingya are not allowed to travel freely in the 
state or in the country, and are therefore denied 
access to employment opportunities, medical aid, 
education, etc. The 4 500 Rohingya who remained 
in the state capital of Sittwe after the 2012 violence 
are now imprisoned in an overcrowded ghetto. 
The conditions in the ghetto are described as “a 
situation of systematic weakening based on denial 
of health care, restriction of food and a complete 
loss of livelihoods,” with “hunger and illness … 
visible throughout the ghetto”.72 The report from 
the ISCI concludes that state authorities have 
“attempted to isolate the Rohingya from both 
wider Myanmar society and the international 
community”, and that these policies amount 
to “persecution designed to bring about the 
destruction of the Rohingya”.73 

Systematic weakening of the Rohingya has 
been extensive. The living conditions in the 
detention camps, villages and ghetto are appalling. 
There is widespread hunger and despair, and 
no economic opportunities. ISCI described the 
communities as broken, with people stripped of 
human dignity. The ISCI report argues that this 
has happened through “planned illness, hunger, 
loss of livelihood and the removal of basic human 
rights”.74 The denial of health care has led to 
preventable deaths. 

The report form the ISCI concludes that 
genocide is underway: “The Rohingya face the final 
stages of genocide”. Responsibility for the policies 
that have led to the first four stages of genocide 
lies with both national and local authorities. ISCI 
argues that the parallels with other genocides are 
stark, and that campaigns of hatred against the 
Rohingya are “reminiscent of those witnessed in 
Germany in the 1930s and Rwanda in the early 
1990s”.75 

The report from ISCI provides a thorough 
account of the hateful attitudes and policies 
towards the Rohingya. It illustrates the importance 
of focusing on gradual radicalization and the 
structure of genocidal policies. It gives a detailed 
account of how policies against the Rohingya have 
segregated the group from the rest of society, and 
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undermined their chance of survival. Because the 
concept of genocide defined in the report does 
not emphasize the legal requirement for intent but 
rather the steps preceding a full-blown genocide, it 
is a useful tool for monitoring and early warning.  

The most obvious weakness of the approach 
by the ISCI is that the report does not address the 
legal definition of genocide. This may reduce the 
chances of generating action from international 
policymakers, who inevitably take the Convention 
as a reference point.76 On the other hand, the 
sociological approach of focusing on genocide as 
a process of gradual escalation and radicalization 
is an useful tool for analyzing the nature of the 
human rights abuses in Myanmar. This approach 
draws attention to the dire situation of the 
Rohingya, and it allows for a clear and vocal 
genocide warning without engaging in endless 
debates over whether there really is evidence of 
special genocidal intent. While this is useful for 
drawing attention to an issue, reference to the 
Convention is unavoidable in any attempt to move 
international policymakers to act. 

Conclusion: The dilemmas of genocide 
warnings
The two genocide warnings analyzed in this report 
apply different definitions of the term genocide, 
but reach the same overarching conclusion: 
that genocide is ongoing in Myanmar. However, 
there are important differences between the two 
definitions. 

The report from Fortify Rights applies the legal 
definition. It concludes that genocide is ongoing, 
but the conclusion is “tentative”. The uncertainty 
is due to the difficulty of documenting genocidal 
intent. As my discussion shows, it is also possible 
to question whether the acts element is fulfilled 
according to the high threshold established by 
the Convention and confirmed by case law. These 
uncertainties point to a core problem of the 
Convention: it is difficult to prove that genocide 
is underway or ongoing according to the legal 
definition. The definition in the Convention 
is better suited to post-facto analyses and 
prosecution. Warnings and appeals might lead to 
lengthy debates over whether the requirements 
of the Convention are really met. For perpetrators, 
their allies, or policymakers who want to avoid 
the obligation to prevent it is possible to question 

such warnings. On the other hand, applying the 
Convention has the benefit of drawing on the 
political and legal status of the Convention and its 
definition.

There is no agreed-upon alternative definition 
of genocide in the scholarly field. Therefore, 
warnings may be dismissed for strategically 
selecting non-legal definitions that fit the case 
in question. The report from the ISCI concludes 
that the Rohingya have gone through the fourth 
stage, and are on the brink of the fifth stage of 
genocide. Their conclusion is based on a concept 
of genocide that corresponds well with the 
situation on the ground in Myanmar. Genocide, 
according to their definition, must be seen as a 
gradually escalating process. Its report does not 
consider the applicability of the Convention at 
all. This is an obvious weakness if the goal is to 
engage policymakers who will inevitably have the 
Convention as their reference point. However, as 
the discussion above shows, non-legal definitions 
may have a significant advantage in that they 
analyze processes leading up to genocide, and 
are therefore much better suited to analyzing 
the severity of human rights abuses before the 
genocide occurs.

Since there is no agreed-upon alternative to 
the legal definition of the Convention, warnings 
relying on non-legal definitions of genocide 
should be interpreted with caution. However, 
their usefulness in understanding and identifying 
escalating human rights abuses that may lead 
to genocide is obvious. For the purpose of 
monitoring, early warning and prevention, non-
legal concepts of genocide that focus on social 
processes and political structures are absolutely 
essential to complement the definition in the 
Convention. Warnings should not be dismissed 
simply because it is difficult to establish that the 
strict requirements of the Convention have been 
met.

In sum, there might be a tension between legal 
post-facto analysis and early warning advocacy 
when choosing between the legal and non-legal 
definitions of genocide. Actors who issue genocide 
warnings face the dilemma of deciding whether 
to apply the legally and politically powerful 
Convention but struggling to document that 
genocide is actually taking place, or to apply a non-
legal definition that may be much more suited to 
capturing the severity of escalating human rights 
abuses but that does not carry the political and 
legal clout of the legal definition.
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Another dilemma is whether or not to apply the 
term genocide at all. Actors may be careful in this 
regard, sometimes for good reasons. Using the 
confrontational language of genocide might make 
conflict-resolution measures more difficult on the 
ground. In Rakhine state in Myanmar, where the 
Rohingya live, the majority population (the Rakhine 
Buddhists) are also deprived and marginalized. 
Rakhine is the second-poorest state in Myanmar. 
Adding to this is the tense political situation in 
Myanmar, where every sign of lenience towards 
the Rohingya may lead to a nationalist outburst. 
Under these circumstances, actors must weigh their 
words carefully. An example of this is the statement 
issued by the UN Special Adviser on the Prevention 
of Genocide and the Special Adviser on the 
Responsibility to Protect. They voiced their “concern 
at the politicization of ethnicity and religion” and 
raised “alarm at reports of increased advocacy of 
religious hatred” with reference to the fundamental 
rights of the Rohingya.77 Policymakers and diplomats 
may need to tone down the conflict-laden rhetoric 
in order to gain access to important actors and 
processes on the ground. It is no coincidence that, 
with regards to Myanmar, the strongest rhetoric has 
come from advocacy groups, while actors involved 
in political processes have been far more cautious.
If there is willingness to intervene in a situation 
of genocide risk, or to hold perpetrators legally 
responsible, policymakers will find the political and 
legal justification they need by applying terms such 
as crimes against humanity or atrocity crimes. They 
do not need to engage in endless discussions over 
whether genocide is really taking place. As we all 
know, it is difficult to generate this willingness to 
intervene, be it diplomatically, politically, legally 
or militarily. In order to generate such willingness, 
advocacy groups may find it necessary to use the 
forceful language of genocide. As recent examples of 
Myanmar and Syria/Iraq have shown, the “G-word” 
has not lost its potency. 
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